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Before Arbitrator Joseph T. Moriarty

**************************************

In the Matter of Arbitration

Of a Dispute Between

Grv. Nos. GR230324-BFHT

GR230324-HYPY

DAF: DH 2022-0040

Arb Ref: 230426-2

F , M , and L , J

29-day Suspensions

and

SHERIFF’S OFFICE

**************************************

Appearances:

ARBITRATION AWARD

Pursuant to the provisions of their collective bargaining agreement, the

(hereinafter referred to as either “the Union” or

), the Sheriff’s Office (hereinafter referred to as the

“the Sheriff”) selected the undersigned as the arbitrator to hear and decide grievances over the

29-day suspensions issued by the Sheriff to Deputy Sheriffs M F (“F ”) and J

L (“L ”). The hearing was opened on July 27, 2023, and adjourned to permit the Union to

review new evidence that was produced by the Sheriff on the evening of July 26, 2023. The

hearing resumed on October 3, 2023. The parties submitted evidence and made oral arguments
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on their positions concerning the issues presented in the case. No issues were raised concerning

the Arbitrator’s jurisdiction or the arbitrability of the grievances.

I. Issue

Does the Sheriff have just cause to suspend the F and L for 29 days? If not, what

is the appropriate remedy?

II. Relevant Contract Provisions, Department Rules, Regulations, and Policies

A. Contract Provisions

***

ARTICLE XI - GRIEVANCE PROCEDURE

Section 11.1 Policy:

The provisions of this Article supplement and modify the provisions of the Employee's

Grievance Procedure applicable to all employees.

The purpose of this Article is to specify the method by which employees may present grievances

and seek redress. This policy shall apply to all bargaining unit employees under the jurisdiction

of the Employer.

This policy shall apply to all bargaining unit employees without discrimination as to age, sex,

marital status, race, creed, color, national origin, physical handicap, political affiliation or

political activity.

All employees shall have a right to file a grievance and shall be assured freedom from coercion,

restraint, or reprisal.

The term "Employer" as read throughout this procedure refers to both the County and the

Sheriff as"Joint Employers." It is recognized that because a joint employer relationship exists,

certain grievances are appropriately answered by the elected official and others by county

administration, depending on the subject matter of the grievance.

The Employer is committed to fair employment practices and recognizes its responsibility to

review and make reasonable effort to resolve employees' grievances-.·An employee is

encouraged first to discuss the problem with the immediate supervisor. If the employee feels the

problem has not been satisfactorily adjusted as a result of this discussion, the employee may

advance review in accordance with this grievance procedure.
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HEARING TO BE HELD NOT LATER THAN 90th DAY AFTERFILING, UNLESS MUTUALLY

AGREED OTHERWISE.

Step One

1. The employee obtains a Grievance Form from the Union Steward.

2. The employee writes the nature of the grievance and the resolution sought on the

Grievance Form, signs it, and returns it to the Steward who will present it to the Division

Chief/Designee. The employee, steward, and. Division Chief/Designee will each keep

their appropriate copy.

The above requirement for the filing of Step One Grievances will be satisfied at the

following facilities by the faxing of the Step One Grievance to a number designated by the

Employer within the prescribed time limits:

A. CIVIL PROCESS DISTRICT #2

B. CIVIL PROCESS DISTRICT #4

C. CIVIL PROCESS DISTRICT #5

3. Within the seven (7) calendar days after receipt, the Division Chief/Designee shall meet

with the employee to discuss the grievance.

4. Within the seven (7) calendar days after the meeting, the Division Chiefi'Designee

answers the grievance on the Grievance Form and transmits the answer to the employee.

5. If the answer is satisfactory, the grievance procedure is concluded at Step I.

6. If the answer is not satisfactory, the employee may, within the five (5) calendar days after

receipt, or if no answer is given, advance the grievance to Step 2.

7. Failure to advance the grievance within five (5) calendar days after the Step I answer is

due concludes the grievance procedure.

Step Two

1. Within five (5) calendar days after receipt of the Step 1 answer, the employee states that

the answer given at Step 1 is unsatisfactory, including specific reasons as to why the

answer given at Step I is unsatisfactory, writes the date referred to Step 2, signs the form,

and returns it to the Steward. The Steward presents the grievance to the

ChiefDeputy/Designee.





















-Page 14

speak with a Sergeant. (Id.) L told him that failure to comply with the EOP was a Class 4

felony. (Id.) He then asked McKay, "Are you going to comply?” (Id.) McKay said he could not

willingly put his daughter in an unsafe environment. (Id.) L then told McKay to turn around

so that he could be handcuffed. (Id.)

A struggle ensued between the deputies and McKay and Rhodes. (Id.) Rhodes tried to

pull McKay into the stairway that led up to their apartment. (Id.) L blocked the door to the

stairway with his foot. L or F tried to restrain Rhodes and McKay grabbed one of their

hands. (Id.) Rhodes ran up the stairs and into their apartment. (Id.) McKay ultimately allowed

L to place him in handcuffs behind his back. (Id.) L and F escorted him to the squad

car. During the scuffle, F pulled out his taser. (Id.) He orally stated that his taser was out.

The taser was displayed but never used. (Id.) During the scuffle, L and F radioed the

Police Department for assistance. (Id.) The EOP that had been handed to McKay ended

up on the floor during this scuffle. (Id.) It was later retrieved by L and ultimately returned to

McKay. (Id.)

Shortly thereafter, officers arrived on the scene. (Id.) officers and F

worked with McKay, who had calmed considerably, to attempt to convince Rhodes to bring

B downstairs so that she could be returned to Heaton’s custody. (Id.) Rhodes refused.

(Id.) Ultimately, B appeared on the street of her own volition. (Id.) L and a female

officer spoke with B . (Id.) B was distraught about the situation and broke

down in tears several times. (Id.) She told both officers that she did not want to return to her

mother and her stepfather, that she was afraid of them, and that this had been going on for

years. (Id.)

The officer and L explained to B that a court ordered that she be returned

and that if she was not returned her father would be arrested and charged with a Class-4 felony.

(Id.) They tried to reassure her that it was not permanent and that her father could go to court

and try to change the order. (Id.) Be said she did not see why she had to go to her mother’s

in the meantime. (Id.)

At that point, Sergeant Lee (“Lee”) arrived on the scene. (Id.) F and L both

testified that once Lee was on the scene, he was in charge of the matter. Lee worked with in

speaking with B , who was becoming increasingly upset. (Id.) He learned that there had

been a Department of Children and Family Services investigation of allegations against Heaton,
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asked L to find out the disposition of that (which was unfounded), and asked L to get

additional information from D
5
. (Id.) Ultimately with the help of McKay, B

agreed to go with police to meet her mother on North Avenue. (Id.) The Sheriff’s office

involvement in the service of the EOP and transfer of B to Heaton ended at 8 p.m. (Id.)

(Exh. 2, at p. 15)

F filed incident report SO-2200045595 the following day. (Exh. 2 at pp. 22-23) The

report is countersigned by Lee. (Id.) The report roughly tracks the foregoing with some

embellishments. It also indicates that CPS took McKay into custody later on in the evening of

June 22, 2022, for an alleged violation of the EOP.

McKay filed a complaint with the Sheriff’s office about Lee, L , and F on the

evening of June 23, 2022. He complained that L and F did not give him an opportunity

to read the EOP and then took it from him. (Er. Exh. 2 at pp. 76-77) He said that the EOP

required him to bring B to the 14th District Police Station later that night and that he was

not in violation of the order when L and F threatened him with a Class 4 felony charge.

(Id.) McKay also reported that B ran away from Heaton on the night of June 22, 2022,

after being returned to her. (Id.) He drove B back to her mother’s home and called the

police. She was returned to Heaton again at 8:51 p.m. in the presence of police. (Id.) McKay

reported that police did take him into custody despite the fact that he had called them. (Id.)

McKay did not report on what became of his arrest. In his OPR interview, McKay also

complained that L and F were abusive in the way they grabbed Rhodes and cited her

stature (5 foot, 5 inches tall, 110 pounds). (Er. Exh. at p. 4-5)

OPR conducted an investigation that substantiated that F and L violated Sheriff's

policy 101.5.5(af), which prohibits a deputy sheriff’s “failure to take reasonable action when

required by law, statute, resolution, or approved Sheriff’s office policies, practices or

procedures.” (Er. Exh. 2 at pp. 7-8; Er. Exh. 5) The substantiated findings do not indicate what

“reasonable action” they were required to take by Sheriff’s office policies, practice, or

procedures and does not cite any such practice or policy. (Id.) The OPR findings do conclude

that the EOP should have been treated just as a service of the EOP on McKay and not as a return

of minor EOP. (Id.)

5
L was communicating with D via telephone and text while on the scene.
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V. Opinion

Article 14.8(2) of the collective bargaining agreement requires that the Sheriff have just

cause to discipline its employees. Articles 14.8.2 and 11.3 allow recommended discipline to be

grieved under the grievance arbitration process and submitted to final and binding arbitration.

The Sheriff bears the burden of proving that F and L ’s performance was deficient

or that they committed some misconduct that justifies discipline. The Sheriff must also prove

that the level of discipline imposed is justified, proportionate, and reasonable. See, Elkouri &

Elkouri, “Discharge and Discipline” in How Arbitration Works, 7
th

Ed. (New York: Bloomberg

BNA. 2016), pp. 15-23-24. See also, Antoine, Theodore, editor, The Common Law of Workplace,

2nd Ed. (Washington DC, 2005) at §6.9, p. 190. Fairweather’s Practice and Procedure in Labor

Arbitration (4
th

Ed. 1999) at pp. 273-275.

Sheriff’s deputies charged with serving EOPs that involve child custody transfer custody

have an incredibly difficult task. They must enter a domestic quarrel fraught with the rawest of

emotions and deliver unwelcome, sometimes devastating news to one of the parties to that

quarrel. It is often a thankless and gut-wrenching task. It is precisely for these reasons that the

Sheriff should demand that EOPs be executed precisely with respect to and with empathy for

the parties involved.

The Sheriff’s Office has demonstrated that L and F ’ performance was deficient

with respect to the execution of the EOP but it has not sustained its burden with respect to the

level of discipline issued. Consequently, I am granting the grievances in part, denying them in

part, and modifying the level of discipline.

A. The Sheriff has Just Cause to Discipline F and L

In reviewing the record to determine if just cause exists, I have looked at two aspects of

F and L ’s performance in this matter: (1) their responsibility for executing the EOP as an

immediate return of minor rather than simply serving the EOP and informing him of his

obligations to return the minor at 9:00 p.m. at the 14th District station; and (2) the
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the EOP to McKay and explained its contents at 7:00 p.m., McKay, Rhodes, and B might

have had time to digest the order, seek legal or other advice, and had the opportunity to comply

by voluntarily making the transfer at the 14th District police station.
9

In that scenario, they

would not have had to make quick uninformed decisions, McKay would not have been

threatened with felony charges, he would not have been handcuffed, and he would not have had

several squad cars in front of his home while this domestic drama played out in full view of his

neighbors.
10

Perhaps most importantly, McKay would have had the opportunity to reassure

B and take steps to mitigate her distress. In short, the same result might have been

obtained without the added trauma to this family had the court’s order been executed as written.

Nevertheless, F and L ’s performance failure here is mitigated by the fact that the

record before me indicates that they were directed to execute the EOP as a return of minor by

D , the sergeant-in-charge that night, who called them and told them to execute the

return of minor as soon as possible. He even told them to reach out to Heaton to get a copy of

the order. The body-worn camera footage shows that D was engaged in the incident in

the field. (Er. Exh. 4) The evidence before me indicates that it is the sergeant’s duty to review

EOPs, assign them, and prioritize them. Regrettably, neither D nor Lee testified at the

hearing, but the evidence the Sheriff offered from them indicates that it was Dragovich who

received the EOP, reviewed it, and then directed F and L to execute a return of minor

rather than simply as a service of an EOP. The sense one gets is that D directed F

and L based on a cursory reading of the EOP and no one thereafter took the time to read

what the order actually said or to question D ’s direction. Consequently, there is a

management fault, perhaps significant fault, in the missteps that occurred in the service of this

EOP.

While management’s role is a significant mitigating factor, it does not absolve F and

L of their responsibility. Under Procedure 500, they had an independent duty to review

10
The body-worn camera footage shows postal employee delivering mail and several area

residents walking by or through the area as the incidence was unfolding. (Exh. 4)

9
It is also true that they might have refused to comply, the police would have been sent to their

home sometime after 9:00 p.m. that night and the scene that L and F lived through would have

played out with different characters.
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what the EOP required and, if necessary, to raise concerns about their assignment with

D which they did not do.

L and F ’ Treatment of McKay, Rhodes and B . I do not find additional

cause for discipline in F and L ’s interactions with McKay, Rhodes, and B . Any

concerns about their interaction arise from the fact that the deputies were trying to compel the

return of B to Heaton rather than simply serve the EOP. I find it important that OPR did

not fault the Deputies for their interactions with the family. While F and L could have

been more patient and empathetic with McKay and Rhodes, and while they might have achieved

a better result if they had given them accurate information on their rights and remedies
11

, the

deputies were not physically or verbally abusive to them. The Deputies’ physical interactions

with McKay and Rhodes amounted to pulling McKay and Rhodes, who were resisting them. The

taser display and oral warning were appropriate under the circumstances. L and F

followed appropriate procedures under heated and emotional circumstances.

F and L ’s performance fell short in executing this EOP as a return of minor rather

than service of an EOP. In so doing, they violated Policy 101.5.5(af). The Sheriff has just cause to

discipline them. Now I turn to the discipline that the Sheriff has proposed to implement.

B. 29-day suspensions are not supported by principles of just cause.

I find that the proposed penalty is discriminatory and disproportionate to the offense

under the circumstances of this case. Moreover, it violates the principles of progressive

discipline.

First, it is clear to me that there is management responsibility for the errors made in this

case and that the managers involved have been treated much differently than F and L ,

without justification. Indeed all fingers point toward D as the person who made the

initial mistake with respect to the EOP. But D was never considered a subject of

potential discipline by the Sheriff. He was interviewed in the OPR investigation as a witness and

not as a potential subject of discipline. No discipline has been recommended for him. I find that

perplexing and troubling. There was enough in the OPR materials that the Sheriff entered as

11
L probably got off on the wrong foot with McKay by referring to his folder of papers, which

McKay clearly deemed important, as “your little folder.” L ’s attempt to explain the remedies available

to McKay and B did not help matters. But these are points for after-action reflections by L and

F to optimize their future performance. They are not worthy of discipline.








